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use Rule B to obtain security for its claim even if 
the parties have agreed to use that jurisdiction as 
their forum in which to resolve disputes. Thus, 
even if the parties selected New York as the ve-
nue for resolution of their disputes, a plaintiff 
still could execute a Rule B attachment so long 
as the defendant did not have a presence within 
the jurisdiction of the district court. 

Recent decisions
Over the course of the last few years, federal 
courts in New York have issued rulings that 
make the seizure of electronic fund transfers 
much easier. Therefore, if a defendant transacts 
business in U.S. dollars anywhere in the world, 
all funds that “clear” through New York banks 
are subject to seizure. These asset seizures are 
subject to a post-seizure hearing at which the 
attachment can be challenged by the defendant. 
Rule B attachments generally have been upheld.  
Recently, however, some district court judges in 
New York have required that the plaintiff show 
some “need” for the attachment to remain in 
place. Two ways in which this can be shown are 
(i) where the defendant is financially unstable 
and (ii) where the defendant has been evasive 
in paying its debts, has refused to participate in 
previously-agreed arbitration, or has failed to 
answer a lawsuit commenced by the plaintiff.

The law surrounding the use of Rule B is 
evolving rapidly. The numerous cases being de-
cided can affect the foregoing analysis. Indeed, 
two of the recent Rule B decisions decided in 
New York have been appealed and the decisions 
on appeal may affect the application of Rule B. 
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 The recent incident at Durban, South Africa, involving stowaways allegedly 
forced off a vessel in the harbour has received worldwide coverage. 

The facts of the matter were that seven stowaways hid on board the vessel 
whilst she was at Mombasa, Kenya, and the stowaways then made themselves 
known to the crew after the vessel had sailed from that port. The vessel was on 
route to Durban.

The crew followed the IMO guidelines with regard to stowaways found on 
board a vessel. The stowaways were kept in confinement and given three meals 
per day. They were given clothes. They were allowed 30 minutes of exercise each 
day. They were given bathroom facilities. However, the master failed to notify 
the owners of the presence of stowaways on board the vessel. The crew then 

broke the cardinal rule when it 
comes to stowaways in that they 
allowed the stowaways to be-
friend them.

Stowaways will always seek 
to befriend the crew in the hope 
that the crew will feel sorry for 
them. They will tell the crew 
gruesome tales of life in the home 
countries and that the reason 
that they are stowing away, is to 
get to Europe or North America 
in order to seek out a better life 
for themselves.

Crew’s should be advised not to befriend stowaways, as stowaways are not 
their “friends”. The case of the vessel at Durban is such an example.

The crew felt sorry for the stowaways and the master failed to report the 
presence of stowaways on board the vessel to the owners. Had the owners been 
aware of the fact that stowaways had boarded the vessel they would have reported 
the matter to their P&I Club who in turn would have contacted the local P&I 
correspondents to assist in having the stowaways removed from the vessel and 
arranging for their repatriation.

When the vessel arrived in Durban, the stowaways were not declared to the 
port authorities and the crew agreed to allow the stowaways to sneak off the 
vessel at Durban since the vessel was not heading to what they would term a 
favourable destination. The crew listened to the stowaways rather than following 
the proper guidelines. In order to avoid detection by Port security personnel on 
the quayside, the stowaways climbed off the vessel by way of a rope, fixed to the 
offshore side of the vessel, and dropped down into Durban harbour where they 
would swim to a more remote quayside, no doubt in search of the next vessel to 
stowaway on.

However, the plan was not executed as was envisaged and as everyone had 
in mind and as result two of the seven stowaways drowned. The five surviving 
stowaways made it to the quayside where they then alleged that they had been 
forced off the ship. The police were called in and the master and three crew-
members were arrested, 

The stowaways made statements to the police, which they subsequently en-
hanced in a later statement made to the prosecuting authorities. The stowaways 
subsequently became the victims and the crew the accused.

The stowaways turned on the crewmembers who they had befriended on the 
way to Durban in order to get off the vessel. Although the vessel was on route to 
South Africa, the stowaways would most probably have used the same tactics if 
the vessel were going to Europe. The stowaways befriend the crew in the hope 
that the crew will feel sorry for them and will then help them to get to where the 
stowaways want to go. 

The importance of not 
befriending stowaways

Mr Michael Heads
P&I Associates (Pty) Ltd

Durban, South Africa

Michael Heads is a qualified English and South African 
lawyer and has been with P&I Associates (Pty) Ltd for 
eight years. He specialises in P&I and FD&D matters 
providing legal advice and commercial assistance.
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Surveys, Surveys, Surveys…

The incident in Durban turned 
into a tragic accident. The plan 
went horribly wrong and two sto-
waways died. The crewmembers 
were charged and arrested, inter 
alia, with murder. This charge was 
subsequently dropped to Culpable 
Homicide. Culpable Homicide in 
South Africa is also known as mans-
laughter in other jurisdictions.

The crewmembers subsequent-
ly agreed a plea bargain. They were 
in a foreign country and were miles 
from home. They had no idea about 
their futures. They were frightened 
and scared. No doubt various peo-
ple who met with the crewmembers 
told them rather grim stories about 
South African prisons. They missed 
their families and their support ba-
ses and English was not their fi rst 
language. They found themselves 
in a very diffi cult situation.

We urge all P&I Clubs to advise 
their members to inform their crew 
of the IMO guidelines with regard 
to stowaways. Once stowaways are 
found on board a vessel the incident 
should immediately be reported to 
the owners and the crew should ne-
ver think of the stowaways as being 
their friends. Stowaways will not be 
the crew’s friends when something 
goes wrong. In fact, as this case 
clearly illustrates, they will turn 
against the crew as quickly as they 
befriended them.

The crewmembers in this mat-
ter were heavily fi ned and received 
suspended prison sentences in 
terms of the plea bargain.

We would like to further warn 
shipowners that since this recent 
incident the police now attend on 
all vessels arriving at Durban with 
stowaways and they question the 
stowaways to ascertain where and 
when they boarded the vessel and 
how the crew have treated them.  
In view of the above it is essential 
that the master and crew follow 
the IMO guidelines for handling 
stowaways and furthermore ensure 
that the master properly documents 
all actions taken within those gui-
delines.
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The	importance	of	not	
befriending	stowaways

 Over the last few decades, roll-on/roll off passenger vessels (ROPAX) have been involved 
in some serious accidents that resulted in many casualties. Although ROPAX vessels built today 
are considered to be much safer, a modern ship could still capsize if involved in a severe collision. 
Abandoning a ship for any reason, whether it is collision, damage or fi re, is a risky operation 
itself. 

The DESSO project was founded primarily by the Swedish Governmental Agency for Inno-
vation Systems. The Swedish Club have contributed to the project with in-depth knowledge 
about accident scenarios.

The project resulted in the design of a concept ship, the DESSO ROPAX that will stay upright 
and afl oat for 24 hours even after sustaining severe damage. It also has fi re safety measures that 
are better than state-of-the-art.

An important fi nding of the safety assessment portion of the DESSO project was that a well 
organised safety management system and a highly skilled crew are probably the most cost effective 
ways to avoid or limit the severity of ship accidents.

DESSO focused primarily on ROPAX vessels, but many of its conclusions are relevant also 
for other types of ship. 

The enclosed project summary makes interesting reading for all involved in shipping operations.



Design 
for Survival 
Onboard

  In the wake of the ERIKA and the PRESTIGE disasters, and as part of an initiative to era-
dicate substandard shipping, all members of the International Group of P&I Clubs have adopted 
more rigorous routines for condition surveys.

Any new entry older than 12 years old is now subject to a condition survey. A ship older than 
10 years that carries HFO, is also subject to a condition survey unless a Class Special Survey has 
been carried out recently or the ship has been entered into a Condition Assessment Program 
(CAP 1 & 2).

The International Group’s Ship Technical Committee has developed a common format for the 
survey report in order to facilitate the increased number of condition surveys. It is important to 
note that The Swedish Club has a strict policy of not interfering with the commercial operation 
of a ship in connection with a condition survey. 

Further details can be found at the “Survey” section at www.swedishclub.com. 


P&I




